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fhradt an vi rrt Name & Address of the Appellant / Respondent

---._Appellant_
IVl/s Roshni IVlobile (Legal Name:
Mohmedzuber Rafikbhai IVlemon), 0,
Machi Line, Juna Bazar, Himatnagar,
Sabarkantha-38300'1

-
.... __ --·· .. Respondent _

The Superintendent, CGST AR-I, Division
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Commissionerate
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' /\ny person agp,rieved by this Order in /\ppeal may file an appeal Lo the appropriate authority in the following
way.

National Bench or Regional Bench of Appellate Tribunal framed under GST /\ct/CGST /\ct in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST /\ct, 2017.

State Bench or /\rea 13cnch ot Appellate Tribunal framed under GS; Ac/CGSI /\ct other than as mentioned in
pc1ra · (/\)(i) above in terms of Section 109(7) of CGST /\ct, 2017

1\pp(~al Lo the Appellate Tribunal shall be filed as prescribed under Rule 110 ol CGST Rules, 2017 and shall be
accompanied with a fee oi Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penally determined in the order
appealed against, subject to cl maximum of Ks. Twenty-Five J'housand.

Appeal under Section 112(1) of CGST /\ct, 201"/ to /\ppellc1tc Tribunal shall be filed along with relevant
, documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST /\PL
i OS, on common portal as prescribed under Kule 110 of CGST Rules, 2017, and shall be accompanied by cl copy
! of the order appealed against within seven days of filing FORM GST APL-05 online.
I

1 /\ppeal to be filed before Appellate Tribunal under Section 112(8) of the CG$T Act, 2017 afi paying ....
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

admitted/accepted by the appellant, and
ii) A sum equal to twenty five_per c;ent of the remaining amount of Tax in dispute, in addition to the

amount paid under Section 107(6) of CGSl /\ct, 201/, arisinp, from the said order, in relation to which .

acea2!2%3,%gg#2.,"ht a«ca serviceror one»usora«,ors«osooz±220is no. ero»wt«col
that the appeal to tribunal can be made within three months from the dale of communiciltion of Order or ·
date on which the President or the State President, as the case may be, of tie ppellato Tribunal enters
office, whichever is later.

3a 3r@)u u1fas1? at 3ht 2rfaa ana r4fa zcarrua. faaa 3#k adiaan mnanah a
fu, 3rarjt fa;rsfrzr aauwww.cm.gov.in 4 4 raa &t



F.NO. GAPPL/ADC/GSTP/1179/2024
- (

ORDER-IN-APPEAL

RIEF FACTS OF TEE CASE:

·""9K Description IGST CGST SGST Total.
r .

..!:-,., " No.
1 Short payment of tax in GSTR-3B against outward 0 94,663 94,663 1,89,326

taxable supply in declared in GSTR-1M
2 Violation of Section 16(4) of CGST Section, 2017 0 7,76,984 7,76,984 15,53,968

3 Interest under Section 50 of CGST Act, 2017 for late 0 7,172 0 7,172

payment of tax
4 Late fee for late/non-filing of returns under Section 0 43,000 43,000 86,000

47 of CGST Act, 2017
9,21,819 9,14,647 18,36,466

M/s Roshni Mobile, (Legal Name: Mohmedzuber Rafikbhai Memon), 0, Mochi

Line, Juna Bazar, Himatnagar, Sabarkantha-383001 (hereinafter referred to as the

"appellant") has filed the appeal on 25.01.2024 against Order-in-Original No.

01/SM/Supdt/HMT-1/2023-24, dated 29.09.2023 (hereinafter referred to as the

"impugned order") passed by the Superintendent, Central GST & C.Ex., Range-1,

Division- Himmatnagar, Gandhinagar Commissionerate (hereinafter referred to as

the "adjudicating authority").

2(i). Brief facts of the case in the present appeal is that the appellant

registered under GSTIN 24BLYPM8199JlZY, is engaged in the activity of trading of

goods of HSN 85171110 (Telephone Sets, Mobile Phones and Peripheral). The

appellant is also availing the facility of Input Tax Credit. The scrutiny of the returns

of the appellant was conducted for the period from July 2017 to March 2018 as per

SOP circulated by CBIC vide instruction No. 02/2022-GST dated 22.03.2022.

Further , ASMT-10 dated 15.12.2022 was issued to the appellant conveying the

objection noticed during the scrutiny of returns with a request to pay the total

4pg,p reount of tax/interest/ate fee of Rs. 18,36,466/- (CGST 9,21,819/- and SGT
· ° < 7s s g so'$ 9l4,647) as mentioned below alongwith applicable interest and penalty where

an+ #jib}tense
as ",sj. ', ..s.
··~

2(±i). A Show Cause Notice was issued to the appellant on dated 27.04.2023.

Further, the adjudicating authority passed the impugned order dated 29.09.2023

and

(i) Confirm the demand· of Short payment of tax in GSTR-3B against outward

taxable supply in declared in GSTR-1M amounting to Rs. 1,89,326/- ( CGST Rs.

94,663/- and SGST 94,663/-) under the provision of Sections 73(1) of the CGST

Act, 2017alongwith interest under the provisions of Section 50(1) of CGST Act, 2017

and penalty of Rs. 18,933/- under the provisions of Sections 73(1) of the Act

readwith the provisions of Section 122(2)(a) of the, Gujarat GST Act, 2017;

(ii) Confirm the demand of wrong availment of Input Tax Credit ('ITC') amounting to

Rs. 15,53,938/- ( Rs.7,76,984/- (CGST) + Rs.7,76,984/-(SGST)) to be recovered
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F.NO. GAPPL/ADC/GSTP/1179/2024

under the provisions of Sections 73(l)of the CGST/GGST Act 2017 alongwith

interest under the provisions of Section 50(3) of CGST Act, 2017 and penalty of Rs.
1,55,394/- under the provisions of Sections 73(1) of the Act readwith the provisions

of Section 122(2)(a) of the, Gujarat GST Act, 2017;

(iii) Confirm the demand of interest amounting to Rs. 7, 172/- ( Rs.7, 172/-
(CGST)), for late payment of tax during the month of July 2017, under Section 50(1)

of the CGST Act, 2017;

(iv) and drop the demand for the late fee of Rs. 86,000/- (CGST Rs. 43,000/- and

SGST Rs. 43000/- under Sections 47(1) of the CGST Act 2017 read with Section

41(1) of the Gujarat GST Act, 2017.

The adjudicating authority has passed the impugned order and confirmed the

demands as mentioned above on the following grounds:

March 2018 and has short discharged the tax amounting to Rs. 1,89,326/-3
the total ITC of Rs. 15,53,968/- (CGST:7,76,984/-, SGST:7,76,984/-) availed

proviso of Section 16(4) of the Central Goods and Services Act, 20 17 because
the said taxpayer was not entitled to take input tax credit in respect of any
invoice or debit note for supply of goods or services or both after the due date of
furnishing of the return under section 39(1) discussed supra, as the said
taxpayer has filed/furnished returns for the period from August 2017 to March

2018 after due date i.e on 30.09.2020;
- the said taxpayer has not filed their GSTR-3B in time bound manner as

prescribed in CGST Act 2017, as amended. They have also not paid their GST
liability timely to the Government and accordingly liable for payment of interest
amounting to Rs. 7, 172/- on delay cash payment as applicable under Section

50(1) of the CGSTAct, 2017
- In view of the above, it appears that the said taxpayer has contravened the

provisions of:
e Section 39(9) of CGST Act, 2017 as they have short paid the tax

compared to liability declared under Section 37(1) Section 16(4) of the
CGST Act, 2017 read with the provisions of 16(2) & 16(4)of Gujarat
GT Act, 2017 as they have availed the ITC after the due date of
furnishing of the return under section 39 for the month of September

- that there is a mismatch in taxable liability shown in GS'TR-1 M and tax paid
by the taxpayer in their GSTR-3B returns. The taxpayer has short paid the GST

liability amounting to Rs. 1,89,326/-;
- the said taxpayer has contravened the provisions of sub-section (1) to Section

39 as the tax payer has reduced tax liability in the GSTR-3B from July 2017 to

~\
+l . during the period July 2017 to March 2018 will be in admissible under the
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F.NO. GAPPL/ADC/GSTP/1179/2024

following the end of financial year to which such invoice or invoice
relating to such debit note pertains or furnishing of the relevant
annual return, whichever is earlier. Sections 39(7) of the CGST Act,

2017 read with the provisions of Rule 85(3) of the Central Goods and
Services Rules, 2017 ('CGST Rules arid Section 39(7) of the Gujarat
GST Act, 2017 read with Rule 85(3) of the Gujarat GST Rules, 2017
(collectively 'Rules') as they have failed to reverse the ITC wrongly
availed by them within the prescribed due dates; Section 50(1) and
Section 50(3) of the CGSTAct 2017 and Gujarat GST Act, 2017 as
interest has not been paid for late fling of returns and delay in
payment of Tax within prescribed time limit; Section 47 of the CGST
Act, 2017 and Section 47 of the Gujarat GSTAct, 2017, as late fee on
filing of (GSTR under section 39 of CGSTAct, 2017 and Section 39 of

Gujarat GSTAct, 2017.

4. Being aggrieved with the impugned order, the appellant preferred the

---- - , ent appeal on 25.01.2024 for the following reasons:

Looking to the facts & circumstances of the case & in law the demand of tax
confirmed at Rs. 1,89,326/-(CGST Rs.94,663 & SGST Rs.94,663) u/s 37(1) ,
39(1), 39 (9) r.w.s 73 ( 1) of the COSTAct. 2017 read with the similarprovision
of the Gujarat GSTAct, 2017 along with interest u/ s 50() of the both the Acts is

not legal & valid;
- that the impugned demand along with interest is confirmed based on the

difference between outward supply shown in Form-GSTR-1 and Form-GSTR-
3B. Appellant has issuedfew credit notes in the books of account but the same
are not passed through the FORM-GSTR-1 and hence the difference is aroused.
However, at this stage appellant is not able to find out the exact details of the
said credit notes and hence not pressing this ground of appeal in the present

proceedings;
- Looking to the facts & circumstances of the case & in the law Ld. Adjudicating

Authority has grossly erred in disallowing the entire ITC of Rs. 15,53,938/
(Rs.7, 76,984 CGST & SGSTRs. 7,76,984) u/s 16 (4) t .w.s 73(1) CGSTAct,
2017 read with the similarprovision of the Gujarat GSTAct, 2017;

- Appellant has filled his Form GSTR-3B returns for the F.Y.2017-18 on
30/09/2020. The said returns were filled in line with the GST returns filling
late fees waiver amnesty scheme notified vide CBIC Notification No.52/2020
Central Tax Dated 24.06.2020. All these returns were filled on payment of the
applicable late filing fees as per the said notification only. Thus, the impugned
ITC which is disallowed is for the FY 2017-18, the GSTR Returns of which is
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filled in September-2020, it is submitted that case of the appellant is not like
wherein ITC ofFY2017-18 is claimed in the Form-GSTR-3B of subsequent year.

Thus, the original regular monthly return in the FORM-GSTR-3B of Pr 2017-18
are late filled by the appellant. Considering this undisputed fact of the present

case, it is most respectfully submitted that, bar of the limitation to claim of ITC
as provided u/ s 16(4) is not applicable in the present case as ITC of the

relevant year is claimed in the late filled GSTReturns of the same year;
- amnesty scheme notified vide CBIC Notification No.52/2020 Central Tax Dated

24.06.2020 does not anywhere specify in the said GST Amnesty Notification

that the ITC shall be barred by Section 16(4);
- that reference may also be made to Circular No. 26/26/2017-GST dated 29th

December 2017 - Para 3.2 (Page-29-39), the filing of Form GSTR-2 and Form
GSTR-3 was kept in abeyance and finally omitted with effective from

Ol.IO.2022. Therefore, the time limit specified in Section 16(4) was also

practically not possible to comply as the functioning of the Forrn-GSTR-2 &

GSTR-3 is not enabled on the GSTN portal which is the only a platform to file

any form under the GST laws;
- submitted that registered person is unable to file the return under Section 39

entitles every registered person to claim ITC in the return filed under Section

39;
that n the case of Tvl.Kavin HP Gas Gramin Vitrak V Commissiner of
Commercial Tax, the Hon'ble Madurai Bench of the Madras High Court in its
WP(MD) Nos. 7173-7174 of 2023 & WP(MDP) Nos.6764-6765 of 2023 has
quashed the order on the similar facts of the case and remanded matter back

for a the reconsideration;

unless they make full payment of GST and late filing fees if any. On perusal of/4. ~Cd 7,,
• 3 @·$sE. ?{5$< @ sea±io 39, i teary evident that payment of tax is not a pre-condition for

} +.o g?2$, •fj"We me retum. oweven, me asrorat is not allowing the registered person
1 ,s to file the return wthout making full payment of tax thereby the common portal

', has barred the tax payers in complying with provisions of Section 41 which

PERSONAL HEARING :
5. Personal hearing in the present appeal was fixed/held on 07.03.2024,

15.03.2024 and 27.03.2024. Shri Shakir V. Chauhan, C.A., Authorized

Representative appeared in person on behalf of the appellant in the present appeal.

During P.H. he has submitted additional submission and stated that as regards the
Credit Note specific details not available. The same is not declared in GSTR-1 due to
mistake of accountant. Second issue is regarding late filing of returns (GSTR-3B) for
the financial year 2017-18 filed in the year September 2020. Returns were filed as
per amnesty scheme in view of Notification NO. 22/2020. Since late filing of GSTR
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.
3B has been allowed, ITC credit of the relevant period is also allowed. All the

condition of Section 16(2) are complied therefore the provisions of Section 16(4) not

attracted. It is further submitted that they have availed the ITC as per books of

account which are in conformity to Section 41 of CGST Act. Only utilized in the

month of September 2020 therefore they have complied the said provisions

(Reference para 8 of Additional Submission where in Hon'ble Supreme Court Bharti

Airtel case). On time limitation the order was uploaded on 23.01.2024 DRC-07.

Thus it is uploaded beyond the limitation as per Circular No. / Instruction No.

04/2023 GST dated 23.011.2023 (Ref page 63 of Additional Submission). He further

reiterated the written submission and requested to allow appeal.

DISCUSSION AND FINDINGS:

6. I have gone through the facts of the case, written and additional

submissions made by the 'appellant'. It is observed that the main issue to be

decided in the instant case is whether (i) the appellant had made short

payment of Tax amounting to Rs. 1,89,326/- as per reconciliation of GSTR-1 and

~- GSTR-3B and (ii) the appellant had wrongly availment of Input Tax Credit (ITC)
• 41Ud «an,2%,ji"; 'amounting to Rs. 15,53,938/- as per Section 16(4) of the CGST Act 2017 and (iii)the

"2 appellant is liable to pay interest under Section 50 of CGST Act 2017 for pate
· $"\ Js payment of tax.
.ls" /

·,~7.
1

In respect of first issue, it is observed that the appellant shown

th; outward tax liability as per GSTR-1 is Rs. 17,13,040/- and as per GSTR

3B is Rs. 15,23,714/-. THe appellant in this regard stated that the difference

in tax liability of Rs. 1,89,326/-. The appellant stated in his ground of

appeals that the difference arises between GSTR-1 and GSTR-3B, as

appellant has issued few credit notes in the books of account but the same

are not passed through the FORM-GSTR-. However, at this stage appellant is

not able to find out the exact details of the said credit notes and hence not

pressing this ground of appeal in the present proceedings. In view of the

above it is observed that the appellant has contravened the provisions of

Section 39 of the CGST Act 2017 and short-discharged the tax amounting to

Rs. 1,89,326/-. Hence, the same is liable to be recovered alongwith interest

under Section 50(1) of the CGST Act 2017 and penalty under Section 73(1) of

the CGST Act 2017 read with Section 122(2)(a) of the CGST Act 2017.

8(i). In respect of second issue, it is observed that the appellant had

wrongly availed ITC to the tune of Rs. 15,53,968/- (CGST Rs. 7,76,984/- and

SGST Rs. 7,76,984/-) for the return period from July 2017 to March 2018

filed on 30.09.2020 in contravention to the provisions of Section 16(4) of the

CGST Act, 2017. The last date for filing GSTR-3B for the month of September
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2018 was 25.10.2018, as per Notification No. 55/2018-CT dated 21.10.2018

and last date of filing the Annual return for the financial year 2017-18 was

05.02.2020, as per Notification No. 06/2020-CT dated 03.02.2020.

Accordingly, the appellant was eligible to avail the ITC for the financial year
2017-18 in their GSTR 3B return upto 25.10.2018. However in the instant

case the appellant has filed their GSTR 3B returns for the return period from

July 2017 to March 2018 on 30.09.2020 and availed ITC.

8(ii). In view of the above the relevant provisions i.e Section 16(4) and

Section 39(1) of the CGST Act in this regard are as under:

Section 16(4) of the CGST Act, 2017:
(4) A registered person shall not be entitled to take input tax credit in respect of
any invoice or debit note for supply of goods or services or both after
the 6[thirtieth day of November} following the end of financial year to which
such invoice or debit note pertains or furnishing of the relevant annual return,

whichever is earlier.•a, "a 77ala,
/ «r, "[s$$.cc tea that the registered person sham e enilea to take input tax oredit

(2% g ' ±e due date offurnishing of the return under section 39 for the month- of
\? tember, 2018 till the due date of furnishing of the return under the said

----- section for the month ofMarch, 2019 in respect of any invoice or invoice relating

to such debit note for supply of goods or services or both made during the
financial year 2017-18, the details of which have been uploaded by the
supplier under sub-section (1) of section 37 till the due date for furnishing the
details under sub-section (1) of said section for the month ofMarch, 2019.]

Section 39(1) of the CGST Act, 2017:
"Every registered person, other than an Input Service Distributor or a
non resident taxable person or a person paying tax under the provisions of
section 10 or section 51 or section 52 shall, for every calendar month or part
thereof, furnish, in such form and manner as may be prescribed, a return,

electronically, of inward and outward supplies of goods or services or both,
input tax credit availed, tax payable, tax paid and such other particulars as
may be prescribed on or before the twentieth day of the month succeeding such

calendar month or part thereof"

S(iii). In this regard the appellant contended that they had filled their
GSTR-3B returns for the FY.2017-18 on 30/09/2020. The said returns were
filled in line with the GST returns filling late fees waiver amnesty scheme
notified vide CBIC Notification No.52/2020 Central Tax Dated 24.06.2020.

Page 7 of 9



F.NO. GAPPL/ADC/GSTP/1179/2024

3

Thus, the impugned ITC which is disallowed is for the FY 2017-18, the GSTR

Returns of which is filled in September-2020, it is submitted that case of the

appellant is not like wherein ITC of FY 2017-18 is claimed in the Form-GSTR

3B of subsequent year. Thus, the original regular monthly return in the

FORM-GSTR-3B of FY 2017-18 are late filled by the appellant. Considering

this undisputed fact of the present case, bar of the limitation to claim of ITC

as provided u/s 16(4) is not applicable in the present case as ITC of the

relevant year is claimed in the late filled GST Returns of the same year.

Amnesty scheme notified vide CBIC Notification No.52/2020 Central Tax

Dated 24.06.2020 does not anywhere specify in the said GST Amnesty

Notification that the ITC shall be barred by Section 16(4). However as per the

provisions of Section 16(4) and Section 39(1) of the CGST Act, 2017 it is very

much clear that the appellant shall not be entitled to taken the ITC in respect

of any invoice or debit note for the supply of goods or services or both after

the due date of furnishing of the return sunder Section 39 for the month of

September following the end of the financial year of which such invoice or

invoice relating to such debit note pertains or furnishing of the relevant

annual return, whichever is earlier. Further the appellant referred the case of

Tvl.Kavin HP Gas Gramin Vitrak V Commissiner of Commercial Tax, the

Hon'ble Madurai Bench of the Madras High Court in its WP(MD) Nos. 7173

7174 of 2023 & WP(MDP) Nos.6764-6765 0f 2023 has quashed the order on

the similar facts of the case and remanded matter back for a the

reconsideration. However, the case laws relied upon by the appellant would

not be applicable in the present case. Hence, the contention of the appellant

is not legally sustainable. Hence, appellant has wrongly availed ITC to the

tune of Rs. 15,53,968/- (CGST Rs. 7,76,984/- and SGST Rs. 7,76,984/-) for

the return period from July 2017 to March 2018 the same is liable to be

reversed under Section 73(1) of the CGST Act 2017alongwith interest under

Section 50(3) of the CGST Act 2017 and penalty under Section 73(1).0f the

CGST Act 2017 read with Section 122(2)(a) of the CGST Act 2017.

9. In respect of third issue, it is observed that the appellant has not

filed their GSTR-3B in time bound manner as prescribed in CGST Act 2017,

as amended. They have also not paid their GST liability timely to the

Government. In the instant case the appellant has filed their GSTR-3B

returns after due date of filing returns and therefore, discharged his tax

liability after the due date as prescribed under the CGST Act 2017. Therefore,

the appellant is liable to pay interest as per provisions of Section 50 of the

CGST Act, 2017, on cash portion of GST for the period July 2017 to March
2018.
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10. In view of the above discussions, I do not find any merit in the

contention of the appellant so as to intervene in the impugned order passed
by the adjudicating authority. Accordingly, the impugned order of the

adjudicating authority is legal and proper hence upheld.

sf@a4af trafRt&sfla Rqzll 5qla at#afar star?t
The appeal filed by the appellant stands disposed of in above terms.

M w
({Ades.h Ea )

Joint Commissioner 'Appeals)
Date:/5 .04.2024

Attes~ed A~--\\.,,)\
$

(San eer Kumar)
Superintendent (Appeals)

ByR.P.A.D.
To
M/s Roshni Mobile,
(Legal Name: Mohmedzuber Rafikbhai Memon),
0, Machi Line, Juna Bazar, Himatnagar,
Sabarkantha-383001.

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad
3. The Commissioner, Central GST & C.Ex, Gandhinagar Commissionerate
4. The Dy./ Assistant Commissioner, CGST & C.Ex, Division-Himmatnagar,
Gandhinagar Commissionerate.
5. The Dy. / Assistant Commissioner (RRA), CGST & C.Ex, Division-Himmatnagar,
Gandhinagar Commissionerate.
6. The Supdt., CGST & C.Ex, Range-I, Division- Himmatnagar, Gandhinagar
Commissionerate.
7. The Supdt.(Systems), CGST Appeals, Ahmedabad.
8.Guard File
9. P.A. File.
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